
 

 

Indemnity wording from first principles – for discussion 

 

1. Indemnities 
 
1.1 Licensee indemnity. Subject to the provisions of this Clause 1, the Licensee shall indemnify the 

Owner Beneficiaries against all Losses that are incurred in relation to the development, 
manufacture, marketing, sale, supply or use of Licensed Products by the Commercialising 
Entities. However, the Licensee’s obligation to indemnify under this Clause 1.1 shall not apply 
to the extent that the Losses arise from a matter for which the Owner is required to indemnify 
under Clause 1.2. 
 

1.2 Owner indemnity. Subject to the provisions of this Clause 1, the Owner shall indemnify the 
Licensee Beneficiaries against all Losses that are caused by a breach by the Owner of its 
obligations under Clause [X - warranties]. 

 
1.3 Definitions. For the purposes of this Clause 1: 

(a)  “Commercialising Entities” means the Licensee, its Affiliates, sub-licensees, their 
respective customers for Licensed Products, and any other owner or user of Licensed 
Products that are made directly or indirectly under the licence granted by this Agreement. 

(b) “Indemnifier” means the Party giving the indemnity under Clause 1.1 or 1.2 as applicable. 
(c) “Beneficiaries” means, in the case of the indemnity under Clause 1.1, the Owner 

Beneficiaries and, in the case of the indemnity under Clause 1.2, the Licensee 
Beneficiaries. 

(d) “Licensee Beneficiaries” means the Licensee, its Affiliates and their respective officers, 
employees and representatives. 

(e) “Losses” means all claims made against, and all liabilities and losses (including legal costs, 
other costs and expenses) incurred by Beneficiaries. 

(f) “Owner Beneficiaries” means the Owner, its Affiliates, and their respective officers, 
employees and representatives. 

 
1.4 Scope and terms of indemnities. The indemnification obligations under this Clause 1 are 

subject to the following provisions: 
(a) Preventive. The indemnities are preventive in nature, i.e. the Indemnifier shall prevent the 

Beneficiaries from suffering any Losses. Without qualifying the Indemnifier’s obligations 
under the previous sentence, if a Beneficiary does suffer a Loss, the Indemnifier shall 
compensate them for that Loss, including any additional Loss that may be suffered as a 
result of the failure to prevent the Beneficiary from suffering the Loss.  

(b) Inter-party and third-party liabilities. The indemnities apply to both inter-party and third-
party Losses. For example, where the Owner is a Beneficiary, the scope of the indemnity 
may include both losses suffered by the Owner and liabilities incurred by the Owner to 
other persons. 

(c) No restriction on types of Losses. The indemnities apply to all types of Losses, including 
fines, penalties, and interest, and may include Losses that are incurred but would be 
considered too remote to be recoverable under a breach of contract claim; 

(d) No exceptions, eg for negligence. The provisions of Clauses 1.1 and 1.2 set out the terms 
on which risk will be allocated between the Parties.  Subject to the terms of those Clauses, 
the indemnities apply even if the Party benefitting from the indemnity has caused or 
contributed to the Losses, eg through negligence. However, this allocation of risk will not 
apply to the extent that it is not permitted under applicable law, eg in the case of fraud or 
intentional misconduct. 



 

 

(e) No recovery by separate action. The indemnities will be interpreted to prevent the 
Indemnifier from bringing an action against a Beneficiary to recover any amount paid 
under the indemnity. 

 
1.5 Conduct of claims, etc. The indemnities given under this Clause 1 are conditional upon the 

Beneficiary promptly taking the following actions: 
(a) Notify. Informing the Indemnifier as soon as they are aware of any Loss, including any 

claim that has been made or threatened, and providing full details; 
(b) Cooperate. At the Indemnifier’s request, providing the Indemnifier with assistance, 

documents, authority, information and access to employees; 
(c) Mitigate. Taking reasonable actions to mitigate any Losses, including any actions 

requested by the Indemnifier, the reasonable costs of such actions being within the scope 
of the indemnity; 

(d) Give conduct. Giving the Indemnifier sole conduct of the defence and settlement of any 
claims that are the subject of the indemnity. The Indemnifier shall consult with the 
Beneficiary on how it conducts the claim and consider in good faith any reasonable 
requests of the Beneficiary. The Beneficiary may at its sole expense instruct additional 
counsel to represent its interests and such counsel will have the right to work with the 
Indemnifier’s counsel, but control of the defence and settlement will remain with the 
Indemnifier; 

(e) Avoid prejudicing defence. Not make any admissions of fault or liability or take any other 
action that might prejudice the defence of any claim that is the subject of the indemnity 
without the Indemnifier’s written agreement. 

 
1.6 Beneficiary taking over the claim. A Beneficiary may take over the conduct of any claim and 

associated settlement by giving notice in writing to the Indemnifier setting out its reasons for 
doing so, if either: 
(a) The Indemnifier fails promptly to assume the conduct of the claim and then diligently and 

promptly defend or settle it in accordance with the terms of this Clause 1. In such a case, 
the Indemnifier’s obligation to indemnify the Beneficiary will continue in force; or 

(b) In circumstances where (a) does not apply, the Beneficiary wishes to assume the defence 
and resolution of the claim. In such a case, the Indemnifier’s obligation to indemnify the 
Beneficiary will cease. 
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